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according to Abu Hanifa, wherever a contract of marriage has taken
place, whether it be lawful or unlawful, whether the illegality be one
on which all are agreed, or with respect to which there is some
difference of opinion, and whether the party be aware of the illegality
or not, he is not liable to the hadd; but according to the two
Disciples (of Abu Hanifa), when the maniage is one that is generally
admitted to be unlawful, there is no shubh or semblance of right,
and the party is liable to the hadd, if he was aware that there is none,
though otherwise, he would be exempted,"9 It follows, therefore,
that in the opinion of Abu Hanifa, connection under any contract of
marriage is not zina; and that, in the opinion of his Disciples, whenever
an union is by consensus unlawful, connection under it, is zina, if
the contract was entered into with a knowledge of its illegality.
Fornication as defined by Joseph Schacht, in his article on
zina in the Encyclopaedia of Islam is any sexual intercourse between
persons who are not in the state or legal matrimony or
'concubinage'.10 Professor Schacht, while defining fornication uses
the word 'concubinage' which does not connote the true meaning
and sense of the Qur'anic permission, "that which your right hand
possesses, meaning an owned slave maiden". Perhaps he borrowed
the term from the Jewish and Christian concept. However he
corrected himself subsequently in his latest publication 'An
introduction to Islamic Law' wherein he defined zina as intercourse
without milk or shubhatul milk; 'milk' meaning the right to it arising
from marriage or ownership of a 'female slave', shubha exists with
regard to the wife.11
Hedaya says, "The carnal conjunction which occasions
punishment in zina or whoredom, (and this both in its primitive sense,
and also in its legal acceptation), signifies the carnal conjunction of
a man with a woman who is not his property, either by right or
maniage or of bondage, and in whom he has no erroneous property,
9.      FatwaiAlamgin, Vol.11, p.208.
10.     Joseph Schacht, Art. 'Zina' The Encyclopaedia of Islam, Vol.IV London,
11.     Joseph Schacht, An Introduction of Islamic Law, o.p.cit, p. 178.